


The Relevance of History
No, its not on the test.

Evolving process:

From then to now

• Oral  written

• Kings  courts

• Writs motions

• Single issues  joinder

• Declarations  cross exam

• Which law to apply? 

• Sanction?
• Let the king decide…

The Defenses
• Demurrer

• Defendant does nothing
• Case defective on its face

• Dilatory
• Attack jurisdiction
• Missing parties

• Traverse
• Denial

• Confession & avoidance
• No remedy even if true



Rule 60, FRCP

(e) BILLS AND WRITS ABOLISHED. The following 
are abolished: bills of review, bills in the 
nature of bills of review, and writs of coram
nobis, coram vobis, and audita querela.



Rule 11: FRCP
Signatory is accountable.
• (b) Representations to the Court. By presenting to 

the court a pleading, written motion, or other 
paper—whether by signing, filing, submitting, or 
later advocating it—an attorney or unrepresented 
party certifies that to the best of the person's 
knowledge, information, and belief, formed after 
an inquiry reasonable under the circumstances:



Rule 11, FRCP

(1) Not presented for any 
improper purpose…

(2) claims, defenses, and 
other legal contentions 
are warranted by existing 
law or by a nonfrivolous
argument for extending, 
modifying, or reversing 
existing law or for 
establishing new law;

(3) the factual 
contentions have 
evidentiary support 
or, if specifically so 
identified, will likely 
have evidentiary 
support after a 
reasonable 
opportunity for 
further investigation 
or discovery; and



Waiving defenses?

Waivable

• (2) lack of personal 
jurisdiction;

• (3) improper venue;

• (4) insufficient process;

• (5) insufficient service of 
process;

“A party waives any defense 
listed in Rule 12(b)(2)–(5)…”

Unwaivable

• (1) lack of subject-
matter jurisdiction;

• (6) failure to state a 
claim upon which relief 
can be granted; and

• (7) failure to join a 
party under Rule 19.



Toshiba America v. New England Technology (CD Cal. 
2007)

C.D. Cal. Local Rule 54-12

Any motion or application 
for attorneys’ fees shall be 
served & filed within 
fourteen (14) days after 
the entry of judgment or 
other final order, unless 
otherwise ordered by the 
Court. 

Rule 6(b), FRCP

(1) When an act… must be done 
within a specified time, the 
court may, for good cause, 
extend the time… 

• (B) on motion made after the 
time has expired if the party 
failed to act because of 
excusable neglect.



Toshiba America v. New England Technology (CD Cal. 
2007)

“Magic words” in court’s evaluation of Toshiba’s motion

Grant motion if…

Excusable neglect

Good faith / good cause

Legitimate reasons for 
delay

Victim of or misled by 
“dramatic ambiguity”

Equitable

Deny motion if…

Foreseeable

Avoidable

Conscious decision

Assumption of risk

Entirely predictable



Rule 15 (pp. 185-186)

Amendments Before Trial

• 15(a)(1) Amending as 
a Matter of Course.
• 21 days…

• 15(a)(2) Other 
Amendments.
• Leave freely granted

• 15(a)(3) Time to 
Respond.
• 14 days…

The amendment relates back 
to the original pleading if:

• 15(c)(1)(A) the law that provides the 
applicable statute of limitations 
allows relation back;

• 15(c)(1)(B) the amendment asserts a 
claim or defense that arose out of 
the conduct, transaction, or 
occurrence set out—or attempted 
to be set out—in the original 
pleading; or

• 15(c)(1)(c) if new party, they had 
notice, no prejudice and knew or 
should have known 



Painter v. Harvey (p.214)

Facts, Initial Complaint, Counterclaim  

• Painter arrest for DWI by Harvey

• P suite alleges Sec. 1983 
violations… rape, sex assault

• P appears before Town Council, 
written statements to press

• D counterclaim for defamation 
pursuant to state libel law

Initial Complaint 
Federal Jurisdiction

• Federal 
question

Basis for jurisdiction over 
counterclaim?

 Supplemental 
jurisdiction

 Joinder rules ≠ 
jurisdiction



Rule 13. 
Counterclaim and Crossclaim

(a) Compulsory Counterclaim.

• (1) In General. A pleading must state 
as a counterclaim any claim that—at 
the time of its service—the pleader 
has against an opposing party if the 
claim:

• (A) arises out of the transaction or 
occurrence that is the subject matter 
of the opposing party's claim; and

• (B) does not require adding another 
party over whom the court cannot 
acquire jurisdiction.

What is the (same) 
“transaction or 
occurrence?”
• Common issues of 

fact & law?
• Substantially the 

same evidence?
• Logical 

relationship 
between claim & 
counterclaim?



Painter v. Harvey

1. Issues largely 
the same?
• Irreconcilably conflicting 

evidence

2. Res judicata? (“Already judged”)

• Potentially yes, because jury 
determined facts of what 
happened…

• But even if no, counterclaim is still 
deemed compulsory. 

3. Same evidence?

 Yes, same witnesses & 
testimony to decide claims.

 Beware construing too 
narrowly

4. Logical relationship?

 The claim and counterclaim 
are inextricably connected.

 Pursuing separately is 
inefficient; fairness goal is to 
settle in single lawsuit



Rule 20. 
Permissive Joinder of Parties

(a) Persons Who May Join or Be Joined.

• (1) Plaintiffs. Persons may join in one action as 
plaintiffs if:

• (A) they assert any right to relief jointly, severally, 
or in the alternative with respect to or arising out 
of the same transaction, occurrence, or series of 
transactions or occurrences; and

• (B) any question of law or fact common to all 
plaintiffs will arise in the action.



Civ Procedure Review

Major Topics

• Transfer of venue

• Service of process

• Erie / Hanna

• Rule 11

• Pleadings

• Joinder



Defendants’ options upon receiving a 
complaint

• Do nothing – default

• Answer

• Motion to dismiss



Rule 12: Motion to Dismiss
What’s wrong with this 
complaint?
Rhode Island College calls you. A security guard in 
Alumni Hall was served with a complaint styled Alaska 
University vs. Rhode Island College, filed in a federal 
court in Alaska. It states that RIC “interfered with an 
employment contract between the plaintiff, Alaska 
University, and its head basketball coach, Smack 
Williams. As a result, RIC induced Williams to break its 
contract by offering more money than AU could afford.” 
For relief, AU demands that Williams’ contract with RIC 
be nullified. Williams still lives in Alaska, but he is house 
hunting in Providence, RI. He plans to relocate the 
family before the start of the next season. What 
motions might you research and assert?



Rule 12: Motion to Dismiss
What’s wrong with this 
complaint?

(1) lack of subject-matter jurisdiction;

(2) lack of personal jurisdiction;

(3) improper venue;

(4) insufficient process;

(5) insufficient service of process;

(6) failure to state a claim upon which relief can be 
granted; and

(7) failure to join a party under Rule 19.

https://www.law.cornell.edu/rules/frcp/rule_19


Twombly II.B on Rule 8, 
Conley and “no set of facts…”

Phrases suggesting 

stricter review
• Fair notice of claim 

• More than labels

• Above speculative level

• Conclusory allegations are 
not adequate

• Can’t make naked 
assertions

• Circumstantial?

• Threshold of plausibility 
must be crossed

• Allegations that have grounds

• Need further factual enhancement

• Show pleader entitled to relief

• Enough fact to raise reasonable 
expectations

• Reasonably founded hope 

• Cross line from conceivable to 
plausible

• Beyond mere possibility

• Exclude self interested conduct

• Wholly conclusive statements



Bell Atlantic v. Twombly,
550 US 544 (pp. 447-450)

FN2?

• We do not require 
heightened fact 
pleading of specifics, 
but only enough facts to 
state a claim to relief 
that is plausible on its 
face.

• KWR: moving merits –
not law – into the MTD!

Dissent

• The transparent policy 
concern that drives the 
decision is the interest 
in protecting antitrust 
defendants—who in 
this case are some of 
the wealthiest 
corporations in our 
economy – from the 
burdens of pretrial 
discovery



Ashcroft v. Iqbal
129 S.Ct. 1937 

Bivens & Sec. 1983

• Court & case history

Claim against        

AG Ashcroft &

FBI Director Mueller?

• Every person who, under color of 
any statute, ordinance, regulation, 
custom, or usage, of any State [or 
DC] subjects, or causes to be 
subjected, any citizen of the United 
States or other person within the 
jurisdiction thereof to the 
deprivation of any rights, privileges, 
or immunities secured by the 
Constitution and laws, shall be liable 
to the party injured in an action at 
law, suit in equity, or other proper 
proceeding for redress [except 
judicial officers…]



Ashcroft v. Iqbal
129 S.Ct. 1937

Facts re: terrorism?

• Iqbal: 
terrorist?

Facts while imprisoned?

• Iqbal plead guilty to criminal charges

• Served time in prison

• Removed to Pakistan

• Physical abuses

• Strip and body cavity searches

• Prayer and food deprivation 



Ashcroft v. Iqbal
129 S.Ct. 1937 (opinion)

Pleading requirements? 

• Plaintiff must plead and 
prove that the defendant 
acted with discriminatory 
purpose…

• Mere legal conclusions are 
not entitled to an 
assumption of truth… 
they must be supported 
by factual allegations

Relevance of Twombly?

• Twombly is not a 
narrow decision; 
rather, it “expounded 
the pleading standard 
for all civil actions”

• Placing limits on 
discovery will not 
alter the court’s 
analysis



Ashcroft v. Iqbal
129 S.Ct. 1937 (dissent)

Iqbal plead enough?

• Ashcroft knew & 
condoned

• Twombly did not 
require a court at 
the MTD stage to 
consider whether 
the factual 
allegations are 
probably true

Iqbal plead specifically!

• What did Ashcroft allegedly 
know?  Look at rest of 
complaint…

• FBI Chief Mueller 
implemented a policy that 
discriminated against Arab 
Muslim men.

• Ashcroft knew, supervised, 
OK’d and thus discriminated.



The limits of Twiqbal

Johnson v. Shelby

Mere omission of a 
§1983 reference is not 
fatal

• Discourage battles over 
mere form of 
pleadings…

• Leave to amend

Article “Unevenly apply”

• No discovery, can’t prove?

• Increasing dismissals… 
but replead

• Fewer claims…

• Unclear application to affirmative 
defenses…

Compare to your own experience… 

• MTD Frensch?



Rule 41(a) (p.284) 
Voluntary dismissal

(1) By the Plaintiff.

(A) Without a Court Order. Subject to 
Rules 23(e), 23.1(c), 23.2, and 66 and any 
applicable federal statute, the plaintiff may dismiss 
an action without a court order by filing:

(i) a notice of dismissal before the opposing party 
serves either an answer or a motion for summary 
judgment; or
(ii) a stipulation of dismissal signed by all parties who 
have appeared.

(B) Effect. Unless the notice or stipulation 
states otherwise, the dismissal is without 
prejudice. But if the plaintiff previously dismissed 
any federal- or state-court action based on or 
including the same claim, a notice of dismissal 
operates as an adjudication on the merits.

• Who = Plaintiff

• How & when?

• Why?

https://www.law.cornell.edu/rules/frcp/rule_23-2
https://www.law.cornell.edu/rules/frcp/rule_66


Rule 41(a) (p.284) 
Voluntary dismissal

(2) By Court Order; Effect. Except as 
provided in Rule 41(a)(1), an action 
may be dismissed at the plaintiff's 
request only by court order, on terms 
that the court considers proper. If a 
defendant has pleaded a counterclaim 
before being served with the plaintiff's 
motion to dismiss, the action may be 
dismissed over the defendant's 
objection only if the counterclaim can 
remain pending for independent 
adjudication. Unless the order states 
otherwise, a dismissal under this 
paragraph (2) is without prejudice.

• Who = Court

• How & when?

• Conditions?

• Why?



Rule 41(b) (p.284) 
Involuntary dismissal

(b) Involuntary Dismissal; Effect. If 
the plaintiff fails to prosecute or to 
comply with these rules or a court 
order, a defendant may move to 
dismiss the action or any claim 
against it. Unless the dismissal 
order states otherwise, a dismissal 
under this subdivision (b) and any 
dismissal not under this rule—
except one for lack of jurisdiction, 
improper venue, or failure to join a 
party under Rule 19—operates as 
an adjudication on the merits.

• Who?

• How & 
when?

• Conditions?

• Why?



Rule 41(c) (p.284) 
Involuntary dismissal

(d) Costs of a Previously Dismissed 
Action. If a plaintiff who previously 
dismissed an action in any court 
files an action based on or 
including the same claim against 
the same defendant, the court:

(1) may order the plaintiff 
to pay all or part of the costs of 
that previous action; and

(2) may stay the 
proceedings until the plaintiff has 
complied.

• Who?

• How & 
when?

• Conditions?

• Why?



Rule 21 & 42 
Lee County

21. Non joinder

Misjoinder of parties is 
not a ground for 
dismissing an action. On 
motion or on its own, the 
court may at any time, on 
just terms, add or drop a 
party. The court may also 
sever any claim against a 
party.

42. Separate trials

(b) SEPARATE TRIALS. For 
convenience, to avoid 
prejudice, or to expedite and 
economize, the court may 
order a separate trial of one 
or more separate issues, 
claims, crossclaims, 
counterclaims, or third-party 
claims. When ordering a 
separate trial, the court must 
preserve any federal right to 
a jury trial.



Rule 21 & 42:
Lee County & Boy Scouts

Non joinder

Misjoinder of parties is 
not a ground for 
dismissing an action. On 
motion or on its own, the 
court may at any time, on 
just terms, add or drop a 
party. The court may also 
sever any claim against a 
party.

Consolidation

(a) CONSOLIDATION. If actions 
before the court involve a 
common question of law or fact, 
the court may:

• (1) join for hearing or trial any 
or all matters at issue in the 
actions;

• (2) consolidate the actions; or

• (3) issue any other orders to 
avoid unnecessary cost or 
delay.



Rule 68: 
offers of judgment
Describe the process

• D makes an offer

• If P rejects

• Not given to judge

• Proceed with case for liability

• If recovery < offer then
• “offeree must pay the costs incurred 

after the offer was made”



Marek v. Chesney

The first question we address is whether 
petitioners' offer was valid under Rule 68 (p.287)

Rule 68: the defendant "may serve upon the adverse party 
an offer to allow judgment to be taken against him for the 
money or property or to the effect specified in his offer, with 
costs then accrued.“

• We do not read Rule 68 to require that a defendant's 
offer itemize the respective amounts being tendered for 
settlement of the underlying substantive claim and for 
costs… (p.288)

• As long as the offer does not implicitly or explicitly 
provide that the judgment not include costs, a timely offer will be valid. This 
construction of the Rule best furthers the objective of the Rule, which is to encourage 
settlements. (not in book)



Marek v. Chesney

The second question we address is whether the term "costs" in Rule 
68 includes attorney's fees awardable under 42 U.S.C. § 1988.

42 USC §1988: “a reasonable attorney’s fee as part of the costs”

Rule 68: “with costs then accrued.“

• Since Congress expressly included attorney's fees as "costs" available to a 
plaintiff in a § 1983 suit, such fees are subject to the cost-shifting provision of 
Rule 68. This "plain meaning" interpretation of the interplay between Rule 68 
and § 1988 is the only construction that gives meaning to each word in both 
Rule 68 and § 1988. (bottom p. 288)

• Unlike the Court of Appeals, we do not believe that this "plain meaning" 
construction of the statute and the Rule will frustrate Congress' objective in §
1988 of ensuring that civil rights plaintiffs obtain "effective access to the 
judicial process.” (top p. 289)



Marek v. Chesney

For this case

• OK to make offer of 
judgment without 
itemizing

• Not OK to make an offer 
that excludes costs

• Look to substantive 
statute at issue to 
determine whether costs 
include attorney’s fees

• D made offer

• P prevailed, but < offer

• §1988 allowed fee 
shifting to P, but Rule 68 
means D does not pay.

• Trial court also held that 
P does not pay D because 
D did not prevail



Scope of discovery



Rule 26(b)(1), FRCP

(1) Scope in General. Unless otherwise limited by court 
order, the scope of discovery is as follows: Parties may 
obtain discovery regarding any nonprivileged matter 
that is relevant to any party's claim or defense and 
proportional to the needs of the case, considering the 
importance of the issues at stake in the action, the 
amount in controversy, the parties’ relative access to 
relevant information, the parties’ resources, the 
importance of the discovery in resolving the issues, and 
whether the burden or expense of the proposed 
discovery outweighs its likely benefit. Information 
within this scope of discovery need not be admissible in 
evidence to be discoverable.



Rule 26(b)(1), FRCP

(1) Scope in General. Unless otherwise limited by court 
order, the scope of discovery is as follows: Parties may 
obtain discovery regarding any nonprivileged matter 
that is relevant to any party's claim or defense and 
proportional to the needs of the case, considering the 
importance of the issues at stake in the action, the 
amount in controversy, the parties’ relative access to 
relevant information, the parties’ resources, the 
importance of the discovery in resolving the issues, and 
whether the burden or expense of the proposed 
discovery outweighs its likely benefit. Information 
within this scope of discovery need not be admissible
in evidence to be discoverable.



Rule 26(b): Discovery Scope & Limits

Considerations:

• nonprivileged matter 

• relevant to any party's claim or defense

• proportional to the needs of the case

• importance of the issues at stake

• amount in controversy,

• access of the parties to relevant information, 

• resources of the parties

• importance to resolving

• burden vs. benefit. 

• need not be admissible in evidence to be discoverable.



Initial disclosures



Depositions



Interrogatories



Requests for Admission



Attorneys & 
Confidentiality
https://www.youtube.com/watch?v=CvRGjwnTBXw

Right & wrong???

https://www.youtube.com/watch?v=CvRGjwnTBXw


Hickman v. Taylor

• Battle of deception vs. 
search for truth?

• Disclosure of attorney 
notes turns counsel into 
the witness

• Opinion vs. ordinary 
work product?

• Discovery is not an 
unqualified right



Upjohn Co v US
449 US 383 (1981)

“[I]f the purpose of the attorney-client privilege 
is to be served, the attorney and client must be 
able to predict with some degree of certainty 
whether particular discussions will be 
protected. An uncertain privilege, or one which 
purports to be certain but results in widely 
varying applications by the courts, is little better 
than no privilege at all.” Upjohn, 449 U.S. at 393.

Privilege?



Confidentiality of Attorney 
Communications (p.326)

Rule 26(b)(3)(A)

Ordinary

Attorney 

Work 

Product

• (A) Documents and Tangible Things.
Ordinarily, a party may not discover 
documents and tangible things that 
are prepared in anticipation of 
litigation or for trial by or for 
another party or its representative 
(including the other party's 
attorney, consultant, surety, 
indemnitor, insurer, or agent). 



Confidentiality of Attorney Mental 
Impressions

Rule 26(b)(3)(B)

Absolute

Attorney 

Work 

Product

• (B) Protection Against Disclosure.
If the court orders discovery of 
those materials, it must protect 
against disclosure of the mental 
impressions, conclusions, 
opinions, or legal theories of a 
party's attorney or other 
representative concerning the 
litigation.



§ 89
Opinion Work Product
When work product protection is invoked, opinion 
work product is immune from discovery or other 
compelled disclosure unless either the immunity is 
waived or an exception applies or extraordinary 
circumstances justify disclosure.



E-discovery
Rule 34, FRCP



Rule 34(a)

A party may serve … a request …

(1) to produce and permit the requesting party or its 
representative to inspect, copy, test, or sample the following 
items in the responding party's possession, custody, or 
control:

(A) any designated documents or electronically stored 
information – including writings, drawings, graphs, charts, 
photographs, sound recordings, images, and other data or 
data compilations – stored in any medium from which 
information can be obtained either directly or, if necessary, 
after translation by the responding party into a reasonably 
usable form; or

(B) any designated tangible things



ESI: Rule 34(b)(2)(E)

(E) Producing the Documents or Electronically Stored 
Information. Unless otherwise stipulated or ordered by the court, 
these procedures apply to producing documents or electronically 
stored information:

• (i) A party must produce documents as they are kept in the 
usual course of business or must organize and label them to 
correspond to the categories in the request;

• (ii) If a request does not specify a form for producing 
electronically stored information, a party must produce it in a 
form or forms in which it is ordinarily maintained or in a 
reasonably usable form or forms; and

• (iii) A party need not produce the same electronically stored 
information in more than one form.



Pre-trial motions:
Timing

12(b)(6) 12(c) 56

Facts in 
complaint

Facts in complaint 
and answer

Facts in record, pleadings,
affidavits, etc.

Rule 12(h), 
FRCP (within 21 
days after being 
served with the 
summons and 
complaint)

Rule 12(i), FRCP    (a 
motion under Rule 
12(c) must be heard 
and decided before 
trial unless the court 
orders a deferral until 
trial.

Rule 56(b), FRCP
Unless a different time is 
set by local rule or the 
court… a party may file a 
[MSJ] at any time until 30 
days after the close of all 
discovery.



Rule 56: the motion

• (a) Motion for Summary Judgment or Partial 
Summary Judgment. A party may move for 
summary judgment, identifying each claim or 
defense — or the part of each claim or defense 
— on which summary judgment is sought. 



Rule 56: the motion

• (1) Supporting Factual Positions. A 
party asserting that a fact cannot 
be or is genuinely disputed must 
support the assertion by:
• (A) citing to particular parts of 

materials in the record…
• (B) showing that the materials cited 

do not establish the absence or 
presence of a genuine dispute, or 
that an adverse party cannot 
produce admissible evidence to 
support the fact…

 I should win

 They can’t 
win



Rule 56: affidavits

• (4) Affidavits or Declarations. An affidavit or 
declaration used to support or oppose a motion 
must be made on personal knowledge, set out facts 
that would be admissible in evidence, and show 
that the affiant or declarant is competent to testify 
on the matters stated.



Rule 56: the response

• (d) When Facts Are Unavailable to the 
Nonmovant. If a nonmovant shows by 
affidavit or declaration that, for specified 
reasons, it cannot present facts essential to 
justify its opposition, the court may:
• (1) defer considering the motion or deny it;
• (2) allow time to obtain affidavits or declarations 

or to take discovery; or
• (3) issue any other appropriate order.



Rule 56: court order

• (a) Motion for Summary Judgment or Partial Summary 
Judgment. ... The court should state on the record the 
reasons for granting or denying the motion.

• (a)(3) Materials Not Cited. The court need consider only 
the cited materials, but it may consider other materials in 
the record.

• (g) Failing to Grant All the Requested Relief. If the court 
does not grant all the relief requested by the motion, it 
may enter an order stating any material fact — including 
an item of damages or other relief — that is not genuinely 
in dispute and treating the fact as established in the case.



Burdens: The court shall grant summary judgment if the 

movant shows that there is no genuine dispute as to any material 
fact and the movant is entitled to judgment as a matter of law. 

D’s burden of production

P’s burden of production

The burden 

of persuasion



Celotex v. Catrett

Majority re: burden of proof

• Trial court decision?
• Grant MSJ

• Appellate court?
• Reverse: Celotex failed to 

include information in 
record 

• Citing Adickes – need 
showing of evidence

• SCOTUS outcome?
• Remand.

• Movant’s initial burden to 
show facts for MSJ (or say 
no facts at all) 

• Non-movant has burden to 
show specific facts 
necessary for trial 

• White: rejects “conclusory 
assertion that the plaintiff 
has no evidence”

• But still, judge can decide if 
here it was enough



Know your courts

Federal Courts

• Supreme Court of the United 
States

• (U.S. Supreme Court)

• U.S. Court of Appeals for the 11th

Circuit

• (U.S. 11th Circuit Court of Appeals)

• U.S. District Court for the 
Southern District of Florida

Florida Courts

• Supreme Court of 
Florida

• (Florida Supreme Court)

• Florida 3rd District Court 
of Appeal

• Florida 11th Judicial 
Circuit (Court)



7th Amendment

• In Suits at common law, where the value in 
controversy shall exceed twenty dollars, the right of 
trial by jury shall be preserved, and no fact tried by 
a jury, shall be otherwise re-examined in any Court 
of the United States, than according to the rules of 
the common law.



One slide on common law 
history

Courts of law

• Adjudicate disputes of 
common law 

• Awarded monetary 
damages

• JURY

Courts of Equity 
(Chancery Courts)

• Adjudicate petitions 
requesting remedies 
other than damages

• Writs, injunctions and 
specific performance

• JUDGE



Don’t ask, don’t get

Rule 38

Ask in the pleadings!

(d) WAIVER; WITHDRAWAL. A 
party waives a jury trial 
unless its demand is 
properly served and filed. 
A proper demand may be 
withdrawn only if the 
parties consent.

Rule 39

(b) WHEN NO DEMAND IS
MADE. Issues on which a 
jury trial is not properly 
demanded are to be tried 
by the court. But the 
court may, on motion, 
order a jury trial on any 
issue for which a jury 
might have been 
demanded.

(c) Advisory juries…



Jury? What jury? (pp.466-467)

Rule 50(a)

(a) JUDGMENT AS A MATTER OF LAW.

(1) In General. If a party has been fully heard on an issue 
during a jury trial and the court finds that a reasonable jury 
would not have a legally sufficient evidentiary basis to find 
for the party on that issue, the court may:

• (A) resolve the issue against the party; and

• (B) grant a motion for judgment as a matter of law …

(2) Motion. A motion for judgment as a matter of law may 
be made at any time before the case is submitted to the 
jury. 



Jury? What jury? (pp.466-467)

Rule 50(b)
…no later than 28 days after the jury was discharged—the 
movant may file a renewed motion for judgment as a matter of 
law and may include an alternative or joint request for a new 
trial under Rule 59. In ruling on the renewed motion, the court 
may:

(1) allow judgment on the verdict, if the jury returned a verdict;

(2) order a new trial; or

(3) direct the entry of judgment as a matter of law.



Rule 60(b): 
relief from final judgment?

On motion and just terms, the court may relieve a party or its legal 
representative from a final judgment, order, or proceeding for the 
following reasons:

• (1) mistake, inadvertence, surprise or excusable neglect;

• (2) newly discovered evidence …

• (3) fraud… Seek these within 1 year

• (4) the judgment is void;

• (5) the judgment has been satisfied, released, or discharged; it is 
based on an earlier judgment that has been reversed or vacated; 
or applying it prospectively is no longer equitable; or

• (6) any other reason that justifies relief.   Ackermann? 
Klapprott?



Preclusion
A matter may not, generally, be relitigated

once it has been judged on the merits.



Preclusion

Res judicata

Collateral estoppel

Claim preclusion

• once a cause of action 
has been litigated, it 
may not be relitigated.

Issue preclusion

 Once an issue of fact has 
been determined in a 
proceeding between two 
parties, the parties may not 
relitigate that issue even in a 
proceeding on a different 
cause of action.

You just got a case 
from a client. 
How do you

know preclusion
might apply?

(discuss)



Claim Preclusion Issue Preclusion

Prior litigation

Identical claims 
“common nucleus of   
operative fact.”

Identical issues
Yes, and more narrow 
than claims.  Issue was 
necessary to reach prior 
judgment.

Valid final judgment 
on the merits 

Valid final judgment;
issue actually 

litigated & decided.

Identical parties?

Mutuality/ identical parties (or else privity, where
another party adequately represented the interest)




