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Lawyers sometimes must ensure a client’s informed consent in writing. In general, informed consent denotes an agreement 
by a person to a proposed course of conduct after the lawyer has communicated adequate information and explanation about 
the material risks of and reasonably available alternatives to the proposed course of conduct. Rule 1.0(e). Confirmed in 
writing, when used in reference to the informed consent of a person, denotes informed consent that is given in writing by the 
person or a writing that a lawyer promptly transmits to the person confirming an oral informed consent. Rule 1.0(b).  If it is 
not feasible to obtain or transmit the writing at the time the person gives informed consent, then the lawyer must obtain or 
transmit it within a reasonable time thereafter. Id.  According to the definitions, writing or written denotes a tangible or 
electronic record of a communication or representation, including handwriting, typewriting, printing, photostating, 
photography, audio or video recording and electronic communications. Rule 1.0(n). A signed writing includes an electronic 
sound, symbol or process attached to or logically associated with a writing and executed or adopted by a person with the 
intent to sign the writing. Id. Thus, ABA Rules contain many nuanced differences in the types of writings required, as follows:  
 

Most rigorous  In writing signed by client (for business conflicts; conflicts in aggregate settlements); 
Confirmed in writing (for fee sharing, concurrent conflicts, former client conflicts, former government 
lawyer conflicts; current government lawyers conflicts from former clients; judges conflicts from former 
clients; conflicts from prospective client); 
Agreement shall be in writing (for contingency fees); 

Moderate  Advised in writing (malpractice settlements); 
Written notice (firm’s imputed conflicts and lawyer screening; former government lawyer’s imputed 
conflicts; firm’s imputed conflicts from judge’s former clients; selling law firm; lawyers screened to 
address conflicts re: prospective clients);  

Least rigorous Preferably in writing (for fees & rates) 
 

Fees. Rule 1.5(b). The scope of the representation and the basis or rate of the fee and expenses for which the client will be 
responsible shall be communicated to the client, preferably in writing, before or within a reasonable time after commencing 
the representation, except when the lawyer will charge a regularly represented client on the same basis or rate. Any changes 
in the basis or rate of the fee or expenses shall also be communicated to the client. 
 

Contingency fees. Rule 1.5(c). A contingent fee agreement shall be in a writing signed by the client and shall state the method 
by which the fee is to be determined, including the percentage or percentages that shall accrue to the lawyer in the event of 
settlement, trial or appeal; litigation and other expenses to be deducted from the recovery; and whether such expenses are to 
be deducted before or after the contingent fee is calculated. The agreement must clearly notify the client of any expenses for 
which the client will be liable whether or not the client is the prevailing party. Upon conclusion of a contingent fee matter, the 
lawyer shall provide the client with a written statement stating the outcome of the matter and, if there is a recovery, 
showing the remittance to the client and the method of its determination. 
 

Fee sharing. Rule 1.5(e) A division of a fee between lawyers who are not in the same firm may be made only if: … (2) the client 
agrees to the arrangement, including the share each lawyer will receive, and the agreement is confirmed in writing; 
 

Concurrent conflicts. Rule 1.7(b). Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a 
lawyer may represent a client if: … (4) each affected client gives informed consent, confirmed in writing. 
 

Conflicts in business transactions. Rule 1.8 (a) A lawyer shall not enter into a business transaction with a client or knowingly 
acquire an ownership, possessory, security or other pecuniary interest adverse to a client unless: (1) the transaction and terms 
on which the lawyer acquires the interest are fair and reasonable to the client and are fully disclosed and transmitted in 
writing in a manner that can be reasonably understood by the client; (2) the client is advised in writing of the desirability of 
seeking and is given a reasonable opportunity to seek the advice of independent legal counsel on the transaction; and (3) the 
client gives informed consent, in a writing signed by the client, to the essential terms of the transaction and the lawyer's role 
in the transaction, including whether the lawyer is representing the client in the transaction. 
 

Conflicts in aggregate settlements. Rule 1.8(g) A lawyer who represents two or more clients shall not participate in making an 
aggregate settlement of the claims of or against the clients, or in a criminal case an aggregated agreement as to guilty or nolo 
contendere pleas, unless each client gives informed consent, in a writing signed by the client. 
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Malpractice claim conflicts. Rule 1.8(h) A lawyer shall not … (2) settle a claim or potential claim for such liability with an 
unrepresented client or former client unless that person is advised in writing of the desirability of seeking and is given a 
reasonable opportunity to seek the advice of independent legal counsel in connection therewith. 
 

Former client conflicts. Rule 1.9(a) A lawyer who has formerly represented a client in a matter shall not thereafter represent 
another person in the same or a substantially related matter in which that person's interests are materially adverse to the 
interests of the former client unless the former client gives informed consent, confirmed in writing. 
 

Former clients conflicts from former firm. Rule 1.9 (b) A lawyer shall not knowingly represent a person in the same or a 
substantially related matter in which a firm with which the lawyer formerly was associated had previously represented a client 
… unless the former client gives informed consent, confirmed in writing. 
 

Imputed conflicts and screening. Rule 1.10(a) While lawyers are associated in a firm, none shall knowingly represent a client 
when any one of them practicing alone would be prohibited from doing so by Rules 1.7 or 1.9, unless... (ii) written notice is 
promptly given to any affected former client to enable the former client to ascertain compliance with the provisions of this 
Rule… and (iii) certifications of compliance with these Rules and with the screening procedures are provided to the former 
client by the screened lawyer and by a partner of the firm, at reasonable intervals upon the former client's written request… 
 

Former government lawyer conflict waivers in private practice. Rule 1.11 (a) Except as law may otherwise expressly permit, a 
lawyer who has formerly served as a public officer or employee of the government: … (2) shall not otherwise represent a 
client in connection with a matter in which the lawyer participated personally and substantially as a public officer or 
employee, unless the appropriate government agency gives its informed consent, confirmed in writing, to the representation. 
 

Former government lawyer imputed conflicts to firms. Rule 1.11(b) When a lawyer is disqualified from representation under 
paragraph (a), no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in 
such a matter unless: (2) written notice is promptly given to the appropriate government agency to enable it to ascertain 
compliance with the provisions of this rule. 
 

Government lawyers and former private conflict waivers. Rule 1.11 (d) Except as law may otherwise expressly permit, a lawyer 
currently serving as a public officer or employee: … (2) shall not: … (i) participate in a matter in which the lawyer participated 
personally and substantially while in private practice or nongovernmental employment, unless the appropriate government 
agency gives its informed consent, confirmed in writing;  
 

Judges conflicts from former clients. Rule 1.12 (a) Except as stated in paragraph (d), a lawyer shall not represent anyone in 
connection with a matter in which the lawyer participated personally and substantially as a judge or other adjudicative officer 
or law clerk to such a person or as an arbitrator, mediator or other third-party neutral, unless all parties to the proceeding give 
informed consent, confirmed in writing. 
 

Firm’s imputed conflicts from judge’s former clients. Rule 1.12 (c) If a lawyer is disqualified by paragraph (a), no lawyer in a 
firm with which that lawyer is associated may knowingly undertake or continue representation in the matter unless: (2) 
written notice is promptly given to the parties and any appropriate tribunal to enable them to ascertain compliance with the 
provisions of this rule. 
 

Selling the law firm. Rule 1.17 A lawyer or a law firm may sell or purchase a law practice, or an area of law practice, including 
good will, if the following conditions are satisfied: (c) The seller gives written notice to each of the seller's clients regarding: (1) 
the proposed sale; (2) the client's right to retain other counsel or to take possession of the file; and (3) [consent presumed if] 
client does not take any action or does not otherwise object within ninety (90) days of receipt of the notice. 
 

Prospective clients. Rule 1.18 (d)   When a lawyer has received disqualifying information as defined in paragraph (c), 
representation is permissible if: (1) both the affected client and the prospective client have given informed consent, confirmed 
in writing, or: (2) the lawyer who received the information took reasonable measures to avoid exposure to more disqualifying 
information than was reasonably necessary to determine whether to represent the prospective client; and (i) the disqualified 
lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and (ii)   
written notice is promptly given to the prospective client.  
 


